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TAX

The Delhi High Court by its Interim Order stays recovery of
Service tax on Renting of Immovable Property

Background

Service tax was imposed on services in relation to renting of immovable
property for use in business or commerce with effect from 1 June 2007.

Subsequent notification® and clarification issued by the Government
indicated that the intention of the Government was to impose tax on
activity of renting per se.

However, this gave rise to the following interpretation issues:

e Whether renting can be treated as a ‘service’ in the first place to fall
within the ambit of Service tax

o Whether or not activity of pure renting is covered under the taxable
category of renting of immovable property

e Whether this is a levy of tax on land which falls outside the
legislative competence of the Centre (since the same would then fall
within the exclusive domain of the State legislature)

Against the above backdrop, various writ petitions were filed and the
Delhi High Court, by way of a common judgment dated 18 April 20092,
held that the taxable category of “Renting of Immovable Property” does
not cover renting per se and only extends to activities related to renting
such as air-conditioning provided along with renting of immovable
property. The Court also observed that renting of immovable property
is not a ‘service’ per se as there is no value addition in the same. The
said matter is sub-judice before the Hon’ble Supreme Court.

The Finance Act 2010 seeks to partly overcome the above decision of
the Delhi High Court by amending the definition of renting of
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immovable property with retrospective effect from 1 June 2007. The
said Act has amended the definition to read that service provided by
renting of immovable property or any other service in relation to such
renting will be liable to Service tax. The intent of the retrospective
amendment is to levy Service tax on renting of immovable property per
se used for business or commerce.

Recently, Home Solutions Retail Limited filed a writ petition before the
Delhi High Court challenging the above amendment made by Finance
Act 2010.

Interim Order of the Delhi High Court

The Delhi High Court has re-iterated its earlier view that Service tax is a
tax on value addition and that real estate by itself cannot be regarded as
a ‘service’. By the Interim Order? the Delhi High Court has held that
there shall be no recovery of Service tax from Home Solutions Retail
Limited in respect of renting of immovable property alone. The Delhi
High Court has made the following observation:

“Prima facie, it appears that renting of immovable property itself has
been regarded as a service by virtue of the recent amendment even
though this Court by virtue of the said decision on 18.04.2009 had
categorically concluded that renting of immovable property by itself
cannot be regarded as a service.”

The Delhi High Court had also held that there is no challenge to the
second part of the definition, that is any other service in relation to
renting, and therefore Service tax will be payable on any other service,
such as air conditioning, etc. and no stay has been granted in respect of
such services.

Our Comments

e The issues as to whether renting of immovable property could
constitute a service and that of legislative competence are likely to
attain finality only when the matter is decided by the Supreme
Court. However, the stay granted by Delhi High Court provides
some relief to the petitioners.

e Given the nature of the issue and amount involved, it will not be
surprising if other assessees also follow suit and seek similar relief
from Courts.

o Till the time the matter is decided finally, a view would need to be
taken by the assessees on payment of Service tax. This would be
particularly important in situations where the recipient does not have
an ability to avail Cenvat credit of Service tax charged (e.g.
retailers). In such a situation, one option could be to pay tax ‘under
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protest’ and claim refund from the Government at a later stage, if
the issue is settled in the favor of the assessees.

As we look forward to implementation of GST by April 1, 2011, the
Government may need to examine all aspects of this issue
(including those relating to legislative competence and
constitutional validity) such that these ambiguities do not arise
under the GST regime.
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